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I.

Introduction

The Business and Industry Advisory Committee (BIAC) of the OECD appreciates the opportunity
to contribute to the OECD Competition Committee's Roundtable on the relationship between public and
private antitrust enforcement. In BIAC’s view, the current balance between public and private antitrust
enforcement across many jurisdictions is both inconsistent and unsatisfactory. While several
jurisdictions have been encouraging more private enforcement to achieve the goals of deterrence and
compensation, it is important to keep safeguards in place so as not to stifle pro-competitive business
conduct or overcompensate victims. The OECD is in a position to propose convergence measures that
would create more consistency across jurisdictions, and promote the appropriate balance between
public and private antitrust enforcement.

1.

In this paper, public enforcement refers to enforcement of antitrust laws by competition
authorities, while private enforcement generally refers to litigation initiated by a party in the Courts,
seeking a remedy for an infringement of antitrust law.1 Such private litigation can either be a standalone action or a “follow-on” action, that is, following public enforcement for the same infringement.2
There are also hybrid models for enforcement, such as, for example, private access to the Competition
Tribunal in Canada.3

2.

In this paper, organized under the principal headings of Deterrence and Compensation,
Advantages and Disadvantages of Public and Private Enforcement, Damages, Class Actions and
Disclosure Issues in Parallel Public and Private Proceedings, BIAC puts forward certain considerations

3.

1

The remedy sought might be either an injunction or interim measure or a claim for damages suffered as a consequence of an
infringement of competition law. In this paper we will focus mainly on the second type of remedy.
2

Kai Huschelrath & Sebastian Peyer, Public and Private Enforcement of Competition Law: A Differentiated Approach (2013)
Centre for Competition Policy Working Paper 13-5, available at http://competitionpolicy.ac.uk/publications/working-papers.
3

Competition Act, R.S.C. 1985, c. C-34 s. 75, as am.; under which a private party may, with leave of the Competition Tribunal,
seek a remedy in relation to a supplier’s “refusal to deal.”

with respect to the optimal balance between public and private antitrust enforcement. The examples
and discussion provided are taken primarily from experience in the United Kingdom (U.K.), European
Union (EU), the United States (U.S.) and Canada; however, BIAC recognizes relevant examples from
other jurisdictions may also exist.
Finally it should also be pointed out that businesses as well as consumers are victims of
infringements of competition law and so effective deterrence, enforcement and compensation are
important to business as well.

4.

II.

Deterrence and Compensation

An analysis of the appropriate balance between public and private antitrust enforcement must
necessarily begin with the goals of antitrust enforcement, generally. The first goal of antitrust
enforcement is to ensure the effectiveness of antitrust regimes aimed at promoting competitive and
efficient markets. In order to secure this goal, and to ensure that antitrust rules are not infringed,
deterrence constitutes a credible threat of sanctions to discourage potential antitrust infringers from
violating the law. A second goal of antitrust enforcement is to compensate victims who have suffered
injuries as a result of antitrust infringements, that is, to put them back in the position they would have
been in without the infringement.

5.

Although, at least in principle, each of deterrence and compensation can be pursued by either a
public or private enforcement system, it is commonly recognized that deterrence is the primary
objective of public enforcement and, as such, better pursued by competition authorities.4 Deterrence is
attained primarily through the imposition of fines and/or incarceration, which not only serves to punish
and discourage actual offenders from breaching antitrust law in the future, but also to deter other
individuals from engaging in behavior that is contrary to antitrust laws.5

6.

Private enforcement can also play a role in deterrence, a role that is frequently emphasized in
antitrust legal systems such as that of the U.S., in which the role of a litigant in private antitrust cases is
seen as vital to closing the so-called “enforcement gap” created by the perceived inability of public
enforcement authorities to deal with all cases due to resource constraints. To that end, actions brought
by private litigants in the U.S. are encouraged by deterrence-oriented features of U.S. law, such as the
award of treble damages, which will be elaborated on in Part IV of this paper. As well, in the EU, it has
been contended that the very presence of private enforcement actually furthers the deterring effect of
the law by adding costs and risks for wrongdoers.6

7.
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Wouter P.J. Wils, The Relationship Between Public Enforcement and Private Actions for Damages, (2009) 32:1 World
Competition 8.
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European Commission Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of regulation No 1/2003,
[2006] O.J. C 210/2 at para. 4; ACF Chemiefarma v. Commission, C-41/69, [1971] E.C.R. 397 at para. 173; SGL Carbon AG v.
Commission, C-308/04, [2006] E.C.R. 5977 at para. 37; Britannia Alloys & Chemicals Ltd v. Commission, C-76/06 P, [2007] E.C.R.
4405 at para. 22.
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Notwithstanding the complementary role of private enforcement in deterring violations of
antitrust law, it is commonly recognized that the main objective of private enforcement is that of
compensating the victims of antitrust infringements. The system of private enforcement enables those
who have suffered injury as a result of infringement of antitrust laws to seek redress, which would often
not be forthcoming in a system solely comprised of public enforcement.

8.

However, just as private enforcement may have a role in relation to the objective of deterrence,
public enforcement may have a role in relation to compensating victims. Competition authorities in
Europe have demonstrated that public enforcement may exceptionally include compensation. For
example, in December 2006, the U.K. Office of Fair Trading (OFT) published a decision involving a pricefixing cartel among independent schools in the U.K. Despite the anti-competitive behavior of the
violators, the OFT decided not to impose heavy fines as it normally would, but rather preferred to settle
the case by accepting a financial commitment to compensate the victims of the cartel. The new
Consumer Rights Act 2015 has an express provision that allows the UK competition authority to consider
an application of a redress scheme by the party under investigation. Additionally, in some competition
regimes such as those of France and the U.S., public authorities have the power to claim damages on
behalf of individuals who have been harmed by anti-competitive conduct.7

9.

In the EU, public competition authorities help to promote private enforcement by intervening in
private proceedings as amicus curiae.8 Moreover, the European Court of Justice (ECJ) has eliminated any
doubt about the primacy of public interest considerations; private interests being pursued in private
litigation must ultimately be consistent with the protection of the public interest.9 An efficient and
effective system of private enforcement should not alter the basic mandate of competition law, which is
“to safeguard the public interest in maintaining free and undistorted competition” and not to protect
competitors. Private enforcement, therefore, “should by no means be thought of as antagonistic to the
public enforcement model.”10 In other words, if a competitor alleges the anti-competitive effects of a
practice that in reality enhances effective competition, such a private action should fail out of
consideration for the public interest.

10.

Countries with different legal traditions have taken varying approaches to the question of
compensation, as reflected in the jurisprudence concerning complex issues in private enforcement such
the compensation of indirect purchasers and the availability of the “passing-on” defence.

11.

AG v Commission [2006] ECR-5977, para. 37; Case C-76/06 P, Britannia Alloys & Chemicals Ltd v Commission [2007] ECR-4405,
para. 22.
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Pfleiderer AG v. Bundeskartellamt, C-360/09, [2011] E.C.R. at para. 19.
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Assimakis P. Komninos, Private enforcement in the EU with emphasis on damages actions in Ioannis Lianos & Damien
Geradin, eds., HANDBOOK ON EUROPEAN COMPETITION LAW: ENFORCEMENT AND PROCEDURE (Cheltenham, U.K.: Edward Elgar, 2013) 228 at
234.
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With regard to purchasers who have acquired products that were subject to price-fixing
agreements for resale or as components, fundamental economics suggest that they are likely to pass on
at least part of the overcharge to other, indirect purchasers.11 In the U.S., in a rule adopted by the
Supreme Court in the name of judicial economy, direct purchasers can recover the whole overcharge,
even if they have passed such on to their customers in its entirety, and indirect customers cannot sue
for damages under federal law.12 If corrective justice through compensation is the goal, this simplifying
rule is arguably inequitable, as it grants direct purchasers unjustified windfalls. Determining how much
of an overcharge has been passed on is, however, a difficult task.

12.

In Europe, many of these issues are arising in cases in front of national courts sometimes with
divergent outcomes. It is well established in all EU countries that, as recognized by the ECJ law in its
groundbreaking judgment in Courage13 as well as in Manfredi,14 there is the right of any individual to
claim damages for infringements of antitrust law. However, notwithstanding the clear principles, in the
years following those judgments there were not many cases of private action. In an effort to foster
private action, the European Commission published a Green Paper and later a White Paper on Damages
Actions for Breach of the EC antitrust rules.15 Finally last year Directive 2014/104/EU (The EU Directive)
was adopted and will be soon transposed into national law.16 The EU Directive includes specific
measures designed to allow victims of antitrust infringements to effectively access redress mechanisms
and fully recover damages.17

13.

Pending full implementation of the EU Directive, private parties (both direct and indirect
purchasers) in certain countries in Europe currently encounter procedural difficulties before their
national courts. In relation to passing on, the EU Directive permits the defence but creates a rebuttable
presumption of harm in favour of both direct and indirect purchasers in cartel cases, with the onus being
on the infringer, in cases brought by indirect buyers, to demonstrate that actual loss has not been
passed on, creating a risk of double recovery.18

14.
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See, e.g., Robert G. Harris & Lawrence A. Sullivan, Passing On the Monopoly Overcharge: A Comprehensive Policy Analysis,
128 U. Pa. L. Rev. 269 (1979).
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Hanover Shoe v. United Shoe Machinery, 392 U.S. 481 (1968) and Illinois Brick v. Illinois, 431 U.S. 720 (1977) (“Illinois Brick”). A
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14
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EC, “White Paper on Damages Actions for Breach of the EC antitrust rules,” (2008) 165, Brussels, 2.4.2008.
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Directive 2014/104/EU of 26 November 2014 OJ 5 December 2014 L349. The deadline for implementation is 27 December
2016.
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Norton Rose Fulbright, “Competition litigation - Should the passing on defence be recognised? France and the U.K. try to
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In Canada, in 2013 the Supreme Court of Canada released a trilogy of decisions respecting
competition class actions: Pro-Sys Consultants Ltd. v. Microsoft,19 Sun-Rype v. Archer Daniels Midland
Company,20 and Infineon Technologies AG v. Option consommateurs.21 In Pro-Sys Consultants Ltd. v.
Microsoft, the Supreme Court of Canada confirmed that indirect purchasers have a right to bring an
action under competition law principles to recover losses passed on to them by other purchasers in the
distribution channel.22 In doing so, the Supreme Court of Canada firmly rejected the approach in
Hanover Shoe and Illinois Brick.23

15.

The different approaches taken to the questions of recoverability of indirect damages and the
availability of a passing-on defence highlight the degree of variation in prioritization of the goals of
deterrence and compensation in the private antitrust enforcement regimes of different countries.

16.

III.

Advantages and Disadvantages of Public and Private Enforcement

Public enforcement and private enforcement each have advantages and disadvantages
associated with them. In this part of the paper, BIAC describes how specific elements of these
enforcement regimes can affect whether an appropriate balance is being achieved.

17.

Many authors agree that there are two advantages of public enforcement over private
enforcement. First, public enforcement benefits from more effective investigative and sanctioning
powers. Second, public enforcement is less costly for society than private enforcement. Each of these
advantages is discussed further below.

18.

Competition authorities can be more effective than private litigants at discovering and proving
antitrust violations because they possess wider investigative powers.24 This disparity is even wider in
many EU member states, where private plaintiffs or complainants generally do not have the benefit of
the broad discovery rules that are present in the U.S. or U.K., for example.25 Public enforcement also has
more effective sanctions available, allowing not only for the imposition of monetary sanctions in the
form of fines, but also other types of sanctions impacting individuals and not just the businesses
involved, such as director disqualifications and incarceration. In contrast, apart from injunctive or
interim relief, private enforcement can only lead to the imposition of monetary sanctions in the form of
damages.

19.

www.nortonrosefulbright.com/knowledge/publications/68799/competition-world-a-global-survey-of-recent-competition-andantitrust-law-developments-with-practical-releva%20-.
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Public enforcement also affords better control over the optimal amount of monetary sanctions.
In principle, the amount of monetary sanctions could be set by reference to the gain obtained by the
antitrust infringer, by reference to social loss, or by a penalty intended to be punitive in nature.
However, in private litigation, when the sanction consists of damages, it becomes very difficult to target
the optimal amount because damages are calculated only by reference to the losses proven by those
plaintiffs who happen to bring claims.26 In any event, in many countries, such as France, administrative
fines sought by competition authorities already take into account all damage created by the anticompetitive practice in issue.

20.

With respect to cost, public enforcement can prove less expensive for society than private
enforcement for two reasons. First, in private enforcement, more resources have to be spent in
determining and allocating damages, as compared to the setting of sanctions in public enforcement.27
Second, public enforcement may generally be cheaper because of the specific expertise of the
competition authorities and, where applicable, the lower cost of administrative procedures as compared
to private enforcement.28 These two disadvantages of private enforcement are all the more pronounced
in class actions, which tend to be very expensive.29

21.

There are, however, perceived limitations to public enforcement. Public enforcement is
sometimes cited as being less effective at detecting and prosecuting certain violations, for example
those involving vertical restraints and monopoly abuse, as well as violations in industries with very
specialized considerations. Of course, due to budget constraints and priorities, competition authorities
are also required to be selective in deciding which violations to pursue. Some of the advantages accruing
to private enforcement, however, are realized specifically where it follows on public enforcement. For
example, the discovery of evidence may be easier and more efficient than in follow-on actions for
damages, depending on the level of access to public prosecution evidence in a given jurisdiction. In the
U.S., for example, convictions or guilty pleas in public prosecutions constitute prima facie evidence in
follow-on actions for damages against those convicted.30 These advantages may, therefore, be less of a
relative advantage for private enforcement than a collateral benefit of public enforcement that flows to
private litigants.

22.

The reverse can also be true – private enforcement can serve as an important means of filling an
enforcement gap, for example when the case is not one the authority decides to pursue for
administrative reasons. Roach and Treblicock note that the case for private enforcement is “based
positively on the advantages of giving a multiplicity of individuals and groups an opportunity to enforce

23.
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Ibid.
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KENNETH G. ELZINGA & WILLIAM BREIT, THE ANTITRUST PENALTIES: A STUDY IN LAW AND ECONOMICS (Yale University Press: 1976) at 95.
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Wils, supra note 24 at 15.
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Milton Handler, The Shift from Substantive to Procedural Innovations in Antitrust Suits - The Twenty-Third Annual Antitrust
Review, 71 COLUMBIA L. REV. 1, 9-10 (1971).
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15 U.S.C. § 16(a). Article 9 of the EU Directive provides that national competition agency decisions should be accepted as
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and elaborate public standards and obtain corrective justice and negatively on the dangers of exclusive
reliance on public enforcement.”31
There are commonly recognized disadvantages of private enforcement, however. These include
the real possibilities of overcompensation,32 and the existence of strategic litigation that may conflict
with public interest.33 These issues – which have raised significant concerns – are discussed at greater
length in Parts IV and VI of this paper.

24.

IV.

Damages

The measure of damages and scope of relief that may be available to a private litigant arguably
constitutes the most contentious feature of private enforcement. BIAC considers that such remedial
regimes should be designed to fulfill a compensatory, rather than punitive, function.

25.

In the U.S., section 4 of the Clayton Act enables private persons to bring antitrust suits for treble
damages for damage suffered as a result of any antitrust violation.34 In addition, section 16 of the
Clayton Act permits private parties who have suffered injury as a result of any antitrust violation, or are
threatened with injury, to seek equitable relief from the courts, including, most prominently, injunctive
relief.35 In addition to the prospect of large jury verdicts and settlements, there are other features of the
U.S. regime that dramatically increase both the attractiveness of bringing private claims and the stakes
for defendants, such as: the award of attorneys’ fees and costs; the use of contingency fees; generous
claim aggregation through class actions and multidistrict litigation; joint and several liability rules with
no right to contribution; and broad discovery rules. Private enforcement of antitrust law is encouraged
by U.S. law. Not surprisingly, a high percentage of antitrust cases in the U.S. comprise private actions.36

26.

Influenced by the U.S. and the Clayton Act, Canada also provides a civil remedy for parties
injured by a violation of Canadian competition laws. Section 36 of the Competition Act37 creates a cause
of action for persons injured by conduct in violation of Part VI of the Competition Act, which includes
restrictions on conspiracy, bid-rigging, various advertising offences and pyramid schemes.38 The
defendant need not be convicted of the related criminal offence before a plaintiff can commence a civil

27.
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Kent Roach & Michael J. Trebilcock, Private Enforcement of Competition Laws, 34 OSGOODE HALL L.J. 461, 465 (1996).
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of antitrust law occurred.
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action under section 36 ˗ if the plaintiff can prove the defendant engaged in conduct contrary to Part VI
of the Competition Act, the civil action can be maintained independently.39
Although the Canadian private right of action was based on the U.S. experience under the
Clayton Act, section 36 of the Competition Act only provides for single damages in respect of actual loss,
as opposed to the treble damages found under section 4 of the Clayton Act.40 Commentators have
suggested that the clear explanation for the distinction is that, while the purpose of the Canadian
provision is to compensate victims of anticompetitive behaviour, the Clayton Act remedy can be
interpreted as being a tool meant for deterrence.41

28.

There are several reasons to justify this argument. First, the broad purposes stated for
recommending a private right of action in a 1969 Interim Report on Competition Policy by the Economic
Council of Canada,42 specifically “to improve [the government’s competition policy’s] relevance to
economic goals, its effectiveness, and its acceptability to the public,” has been interpreted to suggest
compensation goals.43 Second, following the rejection of a proposed 1971 bill that would have provided
for double damages for private parties injured by antitrust violations, Roach and Trebilcock suggest that
the enactment of section 36 of the Competition Act can be interpreted as recognition of a compensation
rather than a deterrence goal for private enforcement, founded on principles of corrective justice.44
Finally, the ‘piggy-back’ feature (in that it allows for private action in addition to public enforcement
against antitrust violations) of section 36 of the Competition Act suggests a compensation rather than a
deterrence rationale for private enforcement.45

29.

The relationship between the EU and national law is a major factor in private antitrust
enforcement in Europe. Victims of competition law infringements in the EU are entitled to full
compensation for the harm they have suffered, according to the European Court of Justice.46 In practice,
however, the ability to seek compensation can vary from country to country. As the Court has stated, it
is up to the legal system of each member state to prescribe the rules governing the existence of a causal
link between an antitrust infringement and the harm suffered, as long as the principles of equivalence
and effectiveness are observed.47

30.

To reduce the difficulties caused by differences between national laws, the EU Directive
provides a measure of harmonization of the procedural rules and provisions governing actions for

31.

39

Calvin S. Goldman, The Constitutionality of the Combines Investigation Act Civil Damages Remedy, 11 CAN. BUS. L.J. 385, 387
(1985).
40

Jason Potts, The Direct Injury Rule in Canada: An Indirect Analysis, 34 CAN. BUS. L.J. 114, 125 (2001).
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damages in competition cases and it opts firmly for the principle of full compensation but not
overcompensation, whether by punitive, multiple or other forms of additional damages.48 The
quantification of harm is a fundamental issue in respect of damages awards. The European Commission
held a public consultation and in June 2013 published a “Communication on quantifying harms in actions
for damages.”49 The EU Directive provides a rebuttable presumption that cartel infringements cause
harm50, which is problematic in a system where both serious cartel conduct and less serious exchanges
of sensitive information are considered infringements by object which can be proven without any
examination of effects on competition. In addition, the EU Directive provides for national courts to
request assistance from their competition authority in respect of quantification,51 but it properly, in
BIAC's opinion, does not adopt any presumption as to the quantum of harm.52 There are few decisions
of national courts quantifying the harm in private antitrust enforcement cases; frequently, settlements
have been arrived at instead.53 The EU Directive, which is scheduled for implementation by the end of
2016, deals with disclosure issues and should significantly assist claimants in Europe.
The quantification of harm should rely on a proper identification of the counterfactual situation,
that is, the situation that would have prevailed, absent the practices. Indeed, the harm caused by a
given anticompetitive practice (in terms of overprice, quantity, lost revenues, etc.) derives from the
comparison between the observed variable (price, quantity, revenue) and its counterfactual value. This
requires a practical modelling of the economic equilibrium that would prevail under competitive
conditions. In order to construct such a model, economists have to determine the main characteristics
of the market and the nature of competition in the normal state. Is there price or quantity competition?
Are products differentiated? Are there barriers to entry? After this market has been described, a model
can be econometrically estimated on data related to a “control group,” that is, a group of observations
as to period, customers, locations, etc. unaffected by the practices in issue. Finally, a quantitative
estimation of the counterfactual variables, e.g. price, quantity, revenue allows for the computation of
the damages due to the anti-competitive practices.

32.

Based on the collective experiences of the U.S., Canada, and the EU, it is BIAC’s position that
employing multiple damages as part of a private antitrust enforcement system creates a real danger of
overcompensation resulting in an unjustified windfall. Severe penalties may deter companies from
engaging in behavior that actually benefits consumers for fear that a jury or court will determine that
the companies’ conduct harmed competition more than helped it. Even if some conduct (such as pricefixing and market allocation) may call for harsh penalties, BIAC would submit that these should be
primarily deterred by administrative and criminal enforcement rather than private litigation. Even more

33.

48

EU Directive Articles 3.1 and 3.2.
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http://ec.europa.eu/competition/antitrust/actionsdamages/quantification_en.html
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EU Directive Article 17.2.
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clearly, other less egregious antitrust infringements should not automatically lead to multiple damages
in addition to fines and other administrative and criminal sanctions.
In BIAC’s opinion, the more recent considerations of the issues by Canada and the EU have
arrived at the correct conclusion that the measure of damages in private enforcement actions should be
limited to compensating the claimant for its proven loss caused by the infringement.

34.

V.

Class Actions

Central to the debate of whether or not, and to what extent, to encourage private enforcement
is the question of the proper role of class actions within a private antitrust enforcement system.
Proponents argue that class actions can significantly enhance victims’ ability to obtain compensation,
contribute to the overall efficiency of the administration of justice, and provide a strong deterrent to
corporate malfeasance. However, critics argue that class actions are a complex, costly and unproven
way of achieving the goals of compensation and deterrence.54 In some cases they might lead to
speculative, opportunistic claims and excessive litigation.

35.

In Canada, class actions have become an area of growing importance in the antitrust
enforcement landscape.55 Beginning first with follow-on class proceedings – those initiated in response
to investigations by the Canadian Competition Bureau or another foreign competition authority – in
recent years, Canada has seen a trend of aggressively pursued competition law class proceedings even in
the absence of convictions, guilty pleas or investigations by Competition authorities, Canadian or
otherwise.56 Certain practitioners have declared that Canada is experiencing a new liberal and procertification approach to antitrust class actions.57

36.

While class actions in the antitrust context have only recently begun to proliferate in Canada,
they have long been a prominent feature in the U.S. Rule 23 of the Federal Rules of Civil Procedure
permits an antitrust claimant to bring an action on behalf of an entire class of persons with similar
claims.58 However, litigating antitrust class actions in the U.S. has become increasingly complex, costly
and time-consuming,59 as preliminary pleading, discovery, certification and other motions require the
expenditure of significant resources.60 As a result of the proliferation of class cases, the threshold for
certifying a U.S. class action has become somewhat more stringent in recent years as a result of

37.
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Ibid at 71.
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decisions that increased the plaintiffs’ evidentiary burden, such as In re IPO Securities Litigation61 and In
re Hydrogen Peroxide Antitrust Litigation.62
The U.S. experience serves as a cautionary tale for the EU, where class actions have been one of
the main points of contention in the European Commission’s legislative proposals in the area of private
enforcement.63 Some member states “recognize the need for the law to make possible a degree of
aggregation of claims and thus have recently introduced legislation providing for opt-in class action
possibilities.”64

38.

The Consumer Right Act 2015 in the UK introduces an opt-out collective redress mechanism. It
has to be said that the UK, mindful of the excesses of the US class action system, has built into the
system considerable safeguards that should avoid speculative and opportunistic claims.

39.

The EU directive does not deal with collective redress. However, in June 2013, the European
Commission adopted a non binding recommendation on collective redress that invited member States
to introduce by July 2015 collective actions, including actions for damages, in line with the principles set
out in the Recommendation.65

40.

The approach in Europe differs significantly from North American practice, particularly with
regard to class representation, group cohesion, and options for refusal of class membership. These rules
vary country by country and it is also relevant that in most European countries only opt-in is available.

41.

VI.

Disclosure Issues in Parallel Public and Private Proceedings

In some jurisdictions, such as the U.S. and Canada, it is quite common for public and private
proceedings to be pursued contemporaneously. However, the interaction between contemporaneous
public and private proceedings creates dilemmas as to whether or not private claimants should have
access to evidence collected by the government. While there is an interest in protecting the integrity
and secrecy of public prosecutions, this objective may be at odds with the interest of private parties
wishing to pursue their claims expediently and effectively.

42.

In Canada, recent developments have increased evidentiary access for antitrust class action
plaintiffs, placing defendants at a strategic disadvantage. First, in recent years there have been several
instances of class-action plaintiffs: (1) being granted intervener status in parallel U.S. litigation for the
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purpose of accessing information and documentation disclosed therein;66 and (2) retaining the same
experts involved in the parallel U.S. proceeding to draft expert reports,67 as they have access to
information and documents covered by a U.S. court’s protective order.68 The result of these
developments has been that Canadian plaintiffs are finding ways to access pre-certification discovery in
parallel U.S. class actions prior to discovery rights arising in the Canadian litigation. This has placed
Canadian defendants at a significant informational and strategic disadvantage and raised questions of
procedural fairness.69
The second recent development stems from the 2014 decision by the Supreme Court of Canada
in Jacques c. Pétroles Irving Inc.70 As a result of this decision, plaintiffs bringing follow-on actions under
the Competition Act can be expected to request production of certain relevant evidence procured by
authorities in criminal competition actions that was produced to defence counsel in the related criminal
proceedings. This decision by the Supreme Court of Canada represents the latest example of Canada’s
recent plaintiff-friendly approach to antitrust class actions.

44.

In the U.S., parties litigating antitrust cases in U.S. courts generally benefit from broad pretrial
discovery rights that enable them to access relevant evidence. In addition, public prosecutions may help
private litigants by providing them access to information from cartel conspirators who are granted
amnesty.

45.

The Antitrust Criminal Penalty Enhancement and Reform Act of 2004 provides incentive to
conspirators to seek amnesty by limiting private parties’ monetary recovery from them to actual, single,
damages rather than the usual treble damages, on the condition that the amnesty applicant co-operate
fully with private claimants.71 In practice, conspirators granted amnesty end up avoiding any criminal
penalties and sometimes settle early with private claimants on the basis of single damages, while
agreeing to provide extensive interviews, documents, and other information to help the claimants
continue their treble damages claims against other cartel co-conspirators who remain jointly and
severally liable for treble damages.

46.

Notwithstanding that plaintiffs have broad pretrial discovery rights and access to information
from cartel conspirators who have been granted amnesty, the U.S. has still sought to protect the
integrity and secrecy of criminal proceedings. In recent years, the U.S. Department of Justice has
aggressively sought and obtained either full or partial discovery stays in civil actions pending the
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conclusion of parallel criminal proceedings to prevent discovery in civil actions from trampling on their
investigative process.72
This is in contrast to civil law countries like Germany or France, where pretrial discovery has up
to now been generally non-existent, although the EU Directive provides additional powers to the Courts
to allow them to order the parties and third parties to reveal evidence in their possession and also to
order disclosure of documents in competition authority files, subject to protection of leniency
statements and settlement submissions and to respect for ongoing investigations.73 The EU Directive
also includes innovative provisions incentivizing consensual dispute resolution of damages claims.74 It is
BIAC’s view that consensual dispute resolution should be encouraged more broadly in order to seek to
control the extreme costs and efforts expended in adjudicating damages claims before the courts.

48.

A serious issue that continues to trouble business and competition law enforcement authorities
is the discoverability in civil proceedings of corporate statements that have been submitted to
competition authorities in the context of a leniency application.75

49.

Many authors have argued and BIAC is concerned that an increasing exposure of corporate
statements, especially across borders, to plaintiffs seeking to opportunistically extend the scope of
conduct as broadly as possible may weaken leniency programs.76 Indeed, while leniency programs
protect the leniency applicant from prosecution, the applicant will not be protected from the civil law
consequences that may arise from the infringement.77 Therefore, cartel victims will be encouraged to
bring claims for damages against a leniency applicant once the leniency application has been made or
the content of the application has been revealed to the victims.78 The risk of damages claims against a
leniency applicant is increasing continuously in a number of jurisdictions,79 to the extent that leniency
applicants may find themselves in a worse position than non-cooperating infringers with the attendant
consequence of discouraging cartel participants from seeking protection through leniency programs.
This would significantly obstruct the discovery and punishment of cartels.

50.

It is BIAC’s position that there are several narrow limitations that can be placed on discovery to
both preserve the integrity of a public investigation while still allowing private litigants to effectively
prosecute their cases. For example, a Court can act as an intermediary to ensure that discovery in the
private action does not jeopardize the public investigation. Further, the court can limit discovery to
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information that is not directly tied to the public investigation. By strategically focusing discovery away
from the government’s public investigation, plaintiffs may gather relevant material in a timely fashion
while effectively reducing the likelihood that such discovery will compromise the government’s public
investigation. BIAC is also of the opinion that it remains vital to protect the effectiveness of leniency
programs to provide that leniency statements are not subject to disclosure, thereby ensuring that the
leniency applicant is not placed at a disadvantage in damages actions by comparison to non-cooperating
infringers.
VII.

Conclusion

Identifying the appropriate balance between public and private antitrust enforcement for a
given jurisdiction’s legal system will ultimately depend on that jurisdiction’s particular political and
regulatory context. Surely, no one solution will fit all. In general, however, BIAC would suggest that a
primary role should be given to public enforcement in antitrust enforcement systems. Private
enforcement should be limited to compensation, not overcompensation. Rules on disclosure should
protect leniency statements to avoid placing leniency applicants at a disadvantage by reference to other
infringers. There should be a respect for confidential information in public enforcement proceedings,
and more support for alternative dispute resolution processes, particularly for defendants involved in
leniency and settlement procedures.
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