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The Business and Industry Advisory Committee (“BIAC”) to the OECD appreciates the opportunity to
submit these comments to the OECD Competition Committee for its hearing on approaches to issues in
oligopoly markets.
I.

Introduction

1.
It is well understood that markets in which prices are increased above a competitive level, or
where output is reduced below a competitive level, can result in a loss of welfare. It is equally well
understood that markets very frequently do not operate at competitive equilibrium. This result is
common in markets in which no anticompetitive conduct occurs. An evaluation of oligopoly structures,
therefore, should be conducted bearing in mind that “perfect competition” is a worthy aspiration, but
often not an attainable one, regardless of the number or nature of the competitors in the market.
2.
This hearing also raises an important question as to the scope and remit of competition agencies,
and whether that remit includes the objective to drive markets toward perfect competition in the
absence of anticompetitive conduct. Most, if not all, competition agencies are not assigned the
responsibility for remediating distortions in competition that are not caused by a violation of the
competition laws. This role is undertaken, in some cases, by agencies assigned with market regulation,
which prevails chiefly in markets that historically were government owned or controlled and did not
develop as competitive markets.
3.
BIAC strongly encourages agencies to enforce the competition laws against market actors,
including those in an oligopoly market structure, who violate the competition laws. We encourage
agencies to investigate markets where there is evidence of a competition law violation. This includes the
rigorous use of laws against price fixing, customer and market allocation, bid rigging, and other offenses
which occur most often in oligopoly market structures and unquestionably harm consumers. This
enforcement may properly extend, at times under different legal or evidentiary standards, to less
“naked” conduct, including the improper sharing of highly sensitive information, invitations to collude,
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interlocking directorates, and other highly suspect conduct that may not rise to the level of an illegal
agreement but may still have direct competitive harm.
4.
At the same time, we express concern about efforts to initiate investigations in markets that are
perceived to be operating sub-optimally absent any evidence of anticompetitive acts by the competitors
in the market. In BIAC’s view, investigations of markets by enforcement agencies should be based on
sound economic and factual evidence that provides a strong indication that competitors have
undertaken anticompetitive actions beyond mere strategic interdependence. For reasons discussed
below, BIAC does not believe that this is an appropriate or efficient use of agency resources, is not likely
to result in sustainable outcomes, and imposes significant costs on industry that often are unjustified.
II.

Oligopoly Structures Cannot Be Presumed To Be Anticompetitive

5.
The thesis of this hearing appears to assume that markets with a small number of competitors and
high barriers to entry naturally result in tacit or express collusion among competitors resulting in
supracompetitive pricing to the detriment of consumers. However, markets with a smaller number of
large competitors, each of whom has the economies of scale and scope to attain a high level of
operational efficiency and invest in innovation, also can present an environment for the most
competitive of markets. Naturally, competition enforcement authorities should be concerned about
anticompetitive behavior in oligopolistic markets, but there should be no presumption about the
competitiveness of markets based merely on the number of competitors.
6.
Oligopolies also can create procompetitive effects or demonstrate the existence of a competitive
market. “[L]arge oligopoly firms achieve economies of scale and can support widespread research
activities essential for maximum industrial progress in oligopoly markets where technology is fluid; that
oligopoly prevents ruinous competition; and finally that the possibility of oligopoly firm growth with
consequent high profits is a necessary incentive to entrepreneurship, which among other things makes
possible the raising of the enormous quantities of capital required by modern industry. It has been
suggested that greater price rigidity in oligopoly markets may be offset by greater incentive for product
innovations that cannot be readily matched.”1
7.
Because firms within an oligopoly must consider rival firms’ behavior to succeed, economic theory
assumes that firms in an oligopoly perceive this independency, leading to the potential for strategic
coordination and collusion. However, it is not inevitable that oligopolists will charge supra-competitive
prices, reduce outputs, and harm consumer welfare. “In calculating its most profitable price and output,
the oligopolist cannot ignore the fact that if it chooses a price higher than the competitive level, rivals
can undercut its price and encroach upon its market share, thereby rending the initial price increase
unprofitable.”2
8.
There are strong private incentives for a firm to deviate from any coordinated scheme or price
increase imposed by other firms. A firm may find it profitable and thus desirable to offer a lower price to
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expand its own sales. This is particularly true in dynamic markets with frequent product introductions or
innovation, markets with large customers, and markets involving “lumpy” demand.
9.
“In today’s economy, many oligopolistic firms wield innovation as their main battle weapon, using
it to wage both offensive and defensive campaigns against competitors. The result is precisely analogous
to an arms race, in which two countries, each fearing an attack from the other, feel it is necessary to
match the other country’s military spending. Similarly, two competing firms, each fearing the other will
outspend it in acquiring the battle weapons of its industry, are driven to conclude that . . . their very
existence depends on matching their rival’s effort and spending on the innovation process. Because
these giant warring firms do not dare to relax their innovation activities, a constant stream of
innovations can be expected to appear in the economies in which they operate.”3
10. Economists also observe that oligopolies favor innovation particularly in technology markets.4 This
is observed in both “neck-to-neck” (“NN”) and “leader-lagard” (“LL”) markets in intermediate situations,
e.g., oligopoly markets, where both NN and LL industries have high incentives to innovate, resulting in
markets that are more favorable to competition than market structures with more or less competition.5
11. Certain practices that are sometimes condemned as facilitating practices also can serve
procompetitive purposes, as well as anticompetitive purposes. “Advance announcements of price
increases, for example, can benefit customers in their business planning by permitting them to place
new orders before price increases are implemented or simply plan their business activity more
coherently.”6 Such practices should be closely observed by competition authorities, but should not be
presumed to be anticompetitive.
III.

Experience With Dominant Firms Instructs That Oligopoly Enforcement Should Require
Exclusionary Behavior

12. In considering the appropriate approach to addressing oligopolies, several lessons may be drawn
from the enforcement of competition laws against dominant firms. At the pinnacle of coordination, an
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oligopoly can harm competition no more than a monopoly. In other words, the worst harm that an
oligopoly can inflict upon a market is no more harm than a pure monopoly.
13. Under the laws of most jurisdictions, including the U.S. and EU, as well as other jurisdictions
whose laws are patterned thereon, merely holding a dominant position is not considered a violation of
the competition laws. Only when a dominant firm undertakes exclusionary conduct that harms
competition are the laws deemed to be violated.
14. The laws of the EC also permit enforcement for exploitative abuses by a dominant firm. However,
it is well recognized that exploitative abuses are difficult to recognize and may be a challenge to remedy.
Commissioner Almunia noted that “the number of exploitative pricing cases in the EU has been
relatively modest,” further explaining that “[i]f firms anticipate that a competition authority is ready to
cap their prices when they are successful and earn high profits, their incentive to invest and innovate
may be affected.”7
15. Dr. Röller has added to this explanation: “The above considerations suggest that both pro- and
anticompetitive behavior involve exploitation. Since the goal of antitrust is to discriminate between proand anticompetitive conduct, it follows that the mere existence of exploitative behaviour is insufficient
to identify anticompetitive practices. By contrast, the existence of exclusionary practices does provide a
sound basis for identifying anticompetitive behaviour. As a result, one might conclude that it is indeed
solely exclusionary conduct that antitrust should focus on.”8 Perhaps for these reasons, the Commission
rarely has enforced Article 102 on the basis of purely exploitative conduct.9
16. Professor Whish has observed that parallel behavior is expected within oligopolies and therefore
does not establish anticompetitive behavior in isolation. “Some would favor making any parallelism in
price between oligopolists illegal. This however would be quite inappropriate: it would be absurd to
forbid firms from behaving in a parallel manner if this is an inevitable consequence of the structure of
the market. To put the point another way, it would be strange indeed if competition law were to
mandate that firms should behave irrationally, by not acting in parallel, in order to avoid being found to
have infringed competition law.”10
17. Professor Baker has agreed: “Accepting this result by finding agreement whenever oligopolists
price in parallel would lead the law into a hopeless swamp. The reason, and this is my second point, is
that it leaves the courts without a remedy. Supposing parallel behavior alone were considered illegal,
there would be nothing practical that a court could order the parties to do to correct it. If agreement is
evidenced by something beyond merely parallel price behavior, then a court can in principle enjoin that
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extra ‘something.’ But if that something is absent, the only remedy is judicial price regulation, a
complete non-starter. That is why, to paraphrase the Supreme Court, conscious parallelism has not read
‘agreement’ out of the Sherman Act.”11
18. “[F]orcing an oligopolist to price as if its market were perfectly competitive would (1) require it to
act irrationally given its circumstances and (2) involve the antitrust court in price control, for which it is
not suited. Further, (3) it would also treat the oligopolist more stringently than the monopolist, which
would not make sense . . . . Absent collusion of the usual sort, lawful oligopolists—those who have
obtained their market position because of economies of scale, patents, or other competitive
superiority—should be able, like the monopolist, to take advantage of the natural consequences of their
position.”12
19. This rationale is consistent with legal precedent, including the U.S. Supreme Court decision in
Matsushita which recognized that “conduct as consistent with permissible competition as with illegal
conspiracy does not, standing alone,”13 constitute an antitrust violation. Instead, a violation requires
evidence that “tends to exclude the possibility that the alleged co-conspirators acted independently.”14
20. This is not to say that strategic exploitation of market power is desirable, merely that it is an
inevitable part of the competitive fabric. And given that strategic exploitation by an oligopoly, by
definition, cannot exceed that of a monopoly, it becomes difficult to find a basis on which to increase
enforcement against oligopolies purely on the basis of exploitation and absent any conduct—such as
hard core agreements—that might mimic the exclusionary conduct requirement of a dominant firm
offence.
IV.

Agencies Have Effective Tools for Addressing Competition Laws against Oligopolists

21. Competition agencies have numerous tools at their disposal to address violations of competition
laws undertaken or attempted by oligopolists. Firstly, all OECD member jurisdictions have merger
control laws, most of them suspensive, that regulate and prevent mergers that would lead to market
structures in which oligopolistic market participants effectively could tacitly collude either under the
analysis of coordinated effects or joint dominance. These merger laws are rigorously enforced and are
quite effective at preventing oligopolies likely to lead to supra-competitive pricing.
22. Cartel laws are an extremely effective tool at policing anticompetitive conduct among oligopolists.
The enhanced use of leniency programs has proven extraordinarily effective at destabilizing cartels and
bringing an end to the most egregious of competition law violations.
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23. Other “less naked” offenses are effectively addressed by TFEU Article 101, §5 of the FTC Act,
member state unfair trade acts and a host of other “catch-all” laws that can be used to deter
inappropriate behavior.
24. Interlocking directorates are unlawful under §8 of the Clayton Act and may fall within the scope of
the laws of the European Union. 15 These too help to limit the potential for unlawful strategic
coordination among oligopolistic firms.
25. BIAC is of the view that this arsenal of competition law weaponry should be primary in the efforts
of competition agencies to enforce against the potential harms of oligopolies who engage in actual or
attempted anticompetitive acts.
V.

Market Studies Are Costly and Should Be Limited

26. It is well recognized that market studies and investigations are costly and time-consuming. The
ICN has noted the high costs to agencies of conducting such studies: “Market studies can demand large
expenditures of time and resources, typically ranging from two to three full time staff to, in exceptional
cases, as many as 25 experts and other employees. Likewise, most market studies require a time
commitment of at least six months to one year, with some studies lasting as long as two years.”16
27. Commenters have observed that there are potential disadvantages and costs associated with
market investigations and sector inquiries for both the companies in the market or sector under review
and the authorities which lead the investigations.17 “The opportunity cost in this case arises from the
time and energy spent (among other things) drafting questionnaires, filing in questionnaires, searching
for relevant information, organizing hearings, attending hearings and lawyers’ costs. This point is
obvious: market investigations and sector inquires take up time and consume resources. Consequently
they should be used sparingly and only when a clear objective is to be served, one that is plainly worth
all of the potential effort and costs involved.”18
28. These investigations and studies are not only costly in terms of time and resources “but they can
also have negative impact in terms of their effects on the reputation[s]”19 of the companies that are
being reviewed. The mere fact that a company is being investigated may cause consumers to assume
that “something sinister is occurring in the market – for example, price collusion or an abuse of a
dominant position.”20
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29. In conducting its recent study of patent licensing under § 6(b) of the FTC Act, the Commission
recognized that there would be costs to the subjects of the investigation.21 The FTC went to great
lengths to work with the parties under investigation to limit those costs. Nonetheless, the real costs to
the parties involved are widely known to have exceeded FTC estimates. As acknowledged by one
company in response to the FTC’s study, “While the Commission has substantially reduced the volume
of documents that must be produced by respondents and raised its burden estimates, the Commission’s
revised estimated hours burden (425-845 hours), cost burden ($68,750-$211,250), and estimate of
capital or non-labor costs ($500) continue to substantially underestimate the actual burden that will be
imposed on PAE respondents.”22
30. There is also a fear that market investigations and studies may be “overused” and will become “an
unrestrained alternative to enforcement of the competition law rules rather than as a valuable
complement.”23 “[M]arket investigations and sector inquiries should be seen as an instrument of last
resort and only used in the most appropriate circumstances. Such tools are unquestionably doomed to
failure if they are used in an unsuitable manner and for inappropriate reasons.”24
31. A comment by one observer perhaps sums it up best: “Market studies and investigations should
not be used as a ‘fishing expedition’ for antitrust infringement.”25
VI.

Market Regulation Should Be Reserved For Extraordinary Circumstances

32. We note that some forms of market intervention in the name of market studies or attempts to
address perceived market inefficiencies can resemble market regulation, which BIAC believes is not
within the normal purview of competition authorities lacking the expertise of industry specialists. The
inevitable result of such intervention is that price regulation substitutes the regulator’s judgment for the
mechanisms of the free market, inevitably leading to inefficient outcomes.26
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33. BIAC believes that generalist regulatory intervention should be evaluated, decided and
effectuated by a specialist regulatory agency charged with specific jurisdiction over such issues.
Likewise, where the authority granted to a specialist regulatory agency is arguably broad enough to
encompass competition concerns, the competition analysis should be ceded to the national competition
authority, thereby allowing each agency to focus on its own core competencies. 27
34. “Regulation imposes a particular course of conduct on an undertaking (dominant or nondominant) on the theory that this will ensure the better development of competition. The reality of
experience is that regulation becomes permanent, and that regulators may inadvertently handicap the
market forces that they are trying to release. And as competition law is used in more novel and complex
fields, it becomes difficult to say whether an intervention is meant to punish an identified abuse, or
whether it aims instead to adjust the manner in which a market functions.” 28 BIAC encourages
competition regulators to resist the temptation to act as an industry regulator and to take action only
where competition abuses, as measured by traditional standards, warrant intervention.29
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